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Supplemental Affidavit of
Michael G. Baumann and Stephen E. Siwek

Economists Incorporated, Washington DC

Introduction and Summary

1) On February 8, 2001, we attended an ex parte meeting with staff
members of the Wireless Telecommunications Bureau in connection
with the proposed assignment of fifty-eight 900MHz Specialized Mobile
Radio ("SMR") licenses. The proposed transaction contemplates license
assignments from Motorola Inc. and its affiliates (collectively Motorola)
to FCI 900, Inc., a wholly owned subsidiary of Nextel Communications,
Inc. (collectively Nextel). In that meeting, we presented the results of
our review and evaluation of the competitive effects of the proposed
transaction.

2) On the basis of our analysis, we concluded that Nextel possesses
market power in relevant markets for trunked dispatch services. In
addition, we concluded that Nextel competes in separate markets for
interconnected mobile voice services. We found however, that Nextel's
competitors in interconnected mobile voice service markets provide no
real alternative to Nextel's Direct Connect service in trunked dispatch
markets. We recommended that the Commission deny the proposed
assignments to Nextel.

3) During the course of the ex parte, Commission staff members inquired
as to a number of other frequency bands that potentially could be
employed to compete with Nextel in trunked dispatch markets in
coming years. These bands included the 800 MHz Business and lILT
spectrum, the 700 MHz spectrum, the 450 MHz spectrum and the
AMTS service in the 217-220 MHz band. Commission staff members
also inquired as to whether we had additional information on the
actual holders of commercial licenses in the 220 MHz band. Finally, we
were asked to relate any additional support for our conclusion that
Nextel's competitors in interconnected mobile voice service markets did
not provide real alternatives to Nextel's Direct Connect service in
trunked dispatch markets. In this Supplemental Affidavit we respond
to those inquiries.



The Analysis of Competitive Entry

4) A merger is not likely to create or enhance market power if entry into
the market is easy. Under the U.S. Department of Justice and Federal
Trade Commission Merger Guidelines, entry is "easy" ifit is timely,
likely, and sufficient in its magnitude. 1 The Merger Guidelines outline
a three-step process to assess whether entry would deter or counteract
a competitive effect of concern.2

5) The first step assesses whether entry can achieve significant market
impact within a timely period. The Agencies generally will consider
timely only those entry alternatives that can be achieved within two
years from initial planning to significant market impact.

6) The second step assesses whether entry would be profitable and,
hence, a likely response to a merger having anti-competitive effects. An
entry alternative is likely if it would be profitable at pre-merger prices
and if the entrant could secure such prices. Entry is unlikely if the
minimum viable scale is larger than the likely sales opportunity
available to entrants.

7) The third step assesses whether entry would be sufficient to return
market prices to their pre-merger level.

8) In its filings in this proceeding, Nextel merely offers predictions that
circumstances will change at some time in the future. There is no
indication-in materials provided by Nextel or otherwise-that there
has been any competitively significant entry into trunked dispatch
markets outside of the 800 MHz and 900 MHz SMR bands. This lack of
entry has left dispatch customers with few alternatives.

9) There is no evidence that the cellular, PCS, and 220 MHz operators
provide significant competition in dispatch. Neither is there any
evidence that entry into trunked dispatch is likely to occur in the near
future using any of the other frequency bands suggested by the .
Commission. Customers who need dispatch services will take scant
comfort from the possibility that alternative suppliers might appear at
some point in the future.

I u.s. Department of Justice and Federal Trade Commission Horizontal Merger Guidelines, April 2, 1992
(hereinafter Merger Guidelines), § 3.0.
2 See Merger Guidelines at § 3.0.
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10) Future competitive entry in dispatch is contingent on a host of factors
that have not been addressed in any of the Nextel filings that we have
reviewed. First, future entry depends upon the form of Commission
restrictions and rules that ultimately will govern the use of the
spectrum in question. Some of this spectrum remains subject to further
rulemaking or reconsideration at this writing.

11) Second, entrants must acquire the rights to use the requisite
spectrum, perhaps through an auction or other process. There also
remains the issue that some auctioned spectrum is encumbered and
not usable by the entrant until the spectrum is cleared.

12) Third, entrants (or their suppliers) must develop and implement the
technology needed to offer new services.

13) Fourth, the entrants must also acquire and deploy the assets required
to offer service--including network equipment, customer equipment,
tower sites and towers, and the like.

14) Fifth, the entrants must establish a reputation for high-quality,
reliable service to persuade customers that they are an acceptable
alternative to Nextel.

15) In modifying its 1995 Consent Decree with Motorola and Nextel, the
Department of Justice (DOJ) stated "Although the United States
cannot predict with precision when this entry will occur, its likely
advent within the next couple ofyears justifies the proposed
modifications in the Decree's duration and restrictions."3 Thus,
although entry had not yet occurred, in mid-1999 DOJ nonetheless
believed that relatively near-term entry would soon eliminate the need
for a continuation of the Decree restrictions.

16) Accordingly, the principal basis for modification appears to have been
DOJ's determination that there was no need to maintain the Decree's
original restrictions in light of expected near term entry into the
relevant market for trunked dispatch services. However, as we explain
in this affidavit, none of the expected entry has occurred at this
writing.

17) In its August 1999 Response, DOJ also noted the Commission had
lifted its ban on the provision of dispatch services by cellular and pes

3 Response ofthe United States to Public Comments on the Proposed Modified Consent Decree. U.S. v.
Motorola, Inc. and NexteJ Communications. Inc., August 26, 1999 ("Response"). p. 8.
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providers in 1995, and that in the same year, the FCC licensed a
substantial amount of the 220 MHz band. These actions are now six
years in the past. Significant entry from these sources clearly should
have occurred by now. Yet, as we explain below, competition in
dispatch markets from these sources remains insignificant at best.

18) Moreover, the emergence of significant trunked dispatch competition
in the other frequency bands mention by the Commission staff-800
MHz Business and IILT, 700 MHz, 450MHz, and ATMS-is unlikely to
occur in the next two years.

800 MHz Business and Industrial I Land Transportation (BIILT)
Channels

19) In its Report and Order and Further Notice ofProposed Rulemaking in
WT Docket No. 99-87, the Commission addressed a number of
proposals to amend licensing and eligibility rules for private wireless
services including 800 MHz services.4 With respect to these services,
the Commission specifically considered aspects of an earlier request,
filed by Nextel, to permit the company to acquire by assignment
private Part 90 PLMR services frequencies and to utilize those
frequencies for commercial CMRS operations in its 800 MHz SMR
systems.s The channels at issue were held by private licensees in the
"Business and Industrial! Land Transportation" (BIILT) spectrum
allocation within the 800 MHz band.

20) In the ex parte on February 8, the Wireless Telecommunications
Bureau staff inquired as to whether new competitive opportunities in
dispatch markets might result from the Commission's rule changes
affecting the commercial use of "BIILT " spectrum. We address this
suggestion in the following paragraphs of this affidavit.

21) As noted above, Nextel was the original proponent of the rule change
requests that were ultimately addressed in the Commission's Report
and Order. Between July 1998 and October 1998, Nextel filed with the
Commission fifty applications for assignment oflicenses and waiver
requests to facilitate the use of PLMRS channels either for relocation
of upper 200 channel incumbent licensees or for "enhancement of its

4 Federal Communications Commission, Report and Order and Further Notice ofProposed Rulemalcing. in
'fT Docket No. 99-87 et. aI., FCC 00-403 (reI. November 20,2000) ("Report and Order"), Par. 7.

Id. Par. J08.
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CMRS system.»6 The Commission first responded to Nextel's request in
an Order released July 21, 1999.7

22) In its initial response to Nextel's request, the Commission concluded
that "a conditional waiver designed to facilitate relocation of 800 MHz
SMR upper 200 channel incumbents would serve the public interest»!!
(emphasis added). However, with respect to Nextel's request for a
waiver to incorporate PLMRS frequencies into its CMRS system, the
Commission concluded that the issue had "far reaching implications
and should be addressed in a rulemaking proceeding instead of in an
adjudication or waiver proceeding."9 For this reason, Nextel's broader
request for alterations in the Commission's use restrictions on BIILT
channels in the 800 MHz band was not addressed until the more
recent Commission Report and Order.

23) In the ex parte meeting on February 8, Commission staff briefly
alluded to Southern Company's own conversion ofBIILT channels to
commercial use in the mid to late 1990s. In its July 1999 Order
however, the Commission specifically addressed this issue.

24) In that proceeding, Nextel stated that "since April of 1995, the
Southern Company has obtained and converted over 400 BIlLT
channels to CMRS use"IO and that Nextel was only asking for
comparable treatment. In response to this assertion however, the
Commission stated" ...we have reviewed a sampling of the licensing
actions Nextel cites and have found no specific instances of the
issuance of licenses to the Southern Company in violation of the
Commission's prohibition on intercategory sharing by SMR
applicants."ll

25) The Commission went on to find that "SMR applicants are no longer
able to obtain Business or IlLT channels in the 800 MHz band for
CMRS operations because the Commission eliminated intercategory
sharing for SMR applicants in 1995 and affinned its decision in
1997."12 As these findings make clear, the Commission has now
eliminated intercategory sharing. 13 For this reason, a hypothetical new

6 Federal Communications Commission, Order, DA-98-2206, (reI. July 21, 1999) ("Order"), Par. 6.
7 Id.
8 Id. Par. 26.
9 Id. Par. 31.
10 Id. Par. 9.
II Id. Par. 33.
12 Id. Par. 33.

13 In its November 20, 2000 Report and Order in WT docket No. 99-87, at fn. 307, the Commission also
permitted Southern to transfer certain 800 MHz PLMR spectrum that had been obtained via intercategory
sharing to another CMRS licensee for use in its CMRS system.
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entrant who seeks to enter trunked dispatch markets in the United
States has no ability to follow the specific entry path taken by
Southern in converting these BIlLT channels to commercial use.

26) In its subsequent Report and Order in November 2000, the
Commission addressed Nextel's broader request to permit modification
of 800 MHz BIlLT channels to commercial use for reasons other than
relocation of incumbent licensees. In that respect, the Commission
decided to make a "limited change" to the use restrictions affecting 800
MHz BIlLT channels.14 The Commission concluded that "subject to
certain safeguards, BIlLT licensees should be allowed to modify their
licenses to permit commercial use, or to assign or transfer their
licenses to CMRS operators for commercial use."15 (emphasis added)

27) In our view, the Commission recognized the "limited" nature of the
change it was adopting in the BIILT spectrum because of the far­
reaching effects of the safeguards that it also adopted.

28) The Commission's safeguards on the modification of 800 MHz BIILT
licenses are two-fold. First, the Commission will not allow such
modifications, assignments or transfers until five years after the initial
grant of the license. Second, the Commission will also prohibit a
licensee who modifies or transfers a license under this provision from
obtaining new BI/LT spectrum in the same location for one year. I6

These safeguards were designed by the Commission to reduce
"trafficking" in PLMR spectrum. 11

29) It is important to recognize that by its action, the Commission did not
eliminate the distinction between CMRS and PLMR spectrum with
respect to initial licensees. The Commission concluded that the
"existing PLMR pool of unassigned frequencies should remain
available on an initial basis to PLMR eligibles only to construct new
systems or expand existing systems."IB (emphasis added)

30) For this reason, even if one were to ignore the Commission's newly
adopted safeguards, only PLMR spectrum that is now licensed but is
either not used or not used efficiently by licensees could in principle be
made available for commercial use. However, given the current

/4 Repon and Order, Par. 7.
15 Id. Par. 7.
16 Id. Par. 7.

17 At Par. 114, the Commission provided the following example of trafficking - PLMR eligibles acquiring
new licenses from the existing pool of unassigned frequencies for the purpose of selling them to CMRS
~TOviders.

8 Id. Par. 113.
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shortage in private spectrum that was itself noted in the Commission's
deliberations, the magnitude ofPLMR spectrum that is simply unused
by PLMR licensees is clearly not large.

31) While the Commission's safeguards were adopted specifically to
prevent "trafficking" in PLMR spectrum, they also clearly reduce a
private licensee's incentives to convert this spectrum at all. A private
entity that chose to convert this spectrum to CMRS use would be
required to accept strict limits on its ability to acquire new BI/LT
spectrum in the same location for at least one-year. This provision
adds significant risk to any such conversion because it raises the
possibility that, if demand changes, the private license holder would be
prevented, by regulatory fiat from expanding wireless services in its
own service area.

Channel Conversion and Commercial Entry by Electric Utilities

32) As regards the possibility that private licensees will now convert their
dispatch operations to a digital trunked system and use the "freed up"
spectrum capacity for commercial operations, one can consider the
experience of Southern LINC itself. In fact, the Commission staff
mentioned Southern LINC's own entry path during the ex parte of
February 8. Specifically, in that meeting, the staff inquired as to the
likelihood that other electric utilities could "do as Southern has done"
and create an integrated commercial dispatch finn, presumably using
BI/LT license conversions and Motorola iDEN technology. We address
this possibility in the paragraphs below.

33) In 1994, the Southern Company, a registered holding company,
requested the Securities and Exchange Commission to authorize it to
organize and acquire Southern Communications Services, Inc.
("Southern Communications").19 Southern Company sought to organize
and acquire Southern Communications20 in order to "facilitate the
development, ownership and financing of a wireless communications
network."21

34) The Southern Company's public utility subsidiaries were (and are)
engaged primarily in the generation, transmission and distribution of

19 See Securities and Exchange Commission. Memorandum Opinion and Order Authorizing Acquisition of
Nonuti/ity Subsidiary and Related Transactions; Reservation ofJurisdiction; and Denying Request for
';tearing, Release ~o. 35-26211; 70-8233. December 30. 1994, page 1. (Hereinafter "SEC MO&O").

Southern LINC IS a DBA name used by Southern Communications
~J •
• SEC MO&O, page 5.
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electric energy. The subsidiaries include Alabama Power Company,
Georgia Power Company, Mississippi Power Company, Gulf Power
Company and Savannah Electric and Power Company. Together, these
utility subsidiaries "operate an integrated electric utility system that
provides service to a contiguous 120,000 square mile area comprising
most of the states ofAlabama, Georgia, southeastern Mississippi. and
northwestern Florida.»22 (emphasis added)

35) At that time, these subsidiaries used mobile radio systems for normal
utility operations and during times of power outages and interruptions.
Unlike the integrated power system however, these mobile radio
systems were neither integrated nor compatible with each other.23 For
this reason, utility field personnel from different subsidiaries were not
able to communicate with each other by means of a common
communications system.

36) In 1994, the Southern Company decided to modernize and replace the
disparate mobile communication systems that were used by each of its
operating subsidiaries. Southern chose an 800 MHz system using the
Motorola Integrated Radio System ("MIRS") for this purpose.24 Because
the Motorola system incorporated digital technology, it permitted more
efficient use of the available spectrum than did the analog technology
that the operating subsidiaries had traditionally relied upon.

37) The new communications system would consist of towers,
transmitters, network facilities, associated vehicular and portable
mobile user equipment and control stations. Southern
Communications also planned to extend the new wireless system to
include areas of large bulk power customers of the Southern Co.,
transmission line corridors, frequent travel routes of Southern
personnel and state capitals.25

38) The Southern Company estimated that the new communications
system would require approximately 310 cell sites.26 In order to pay for
the system, the company proposed to invest $179 million in the
Southern Communications through December 31,1998.27

39) When the Southern Company initiated these investments in Southern
Communications, the structure of the trunked dispatch industry was

22 Id. page 1-2.
23 Id. page 2.
24 Id. page 3.
25 Id. page 4.
26 Id. page 7.
27 Id. page 5.
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quite different than it is today. Specifically, in 1994, Nextel's
emergence as a nationwide provider of digital wireless services had
only just begun. By March 31, 1995, California and the greater
metropolitan areas of New York City and Chicago were the only areas
where Nextel's "Digital Mobile" networks were actually operating.28 In
the same time frame, Nextel had placed only 22,600 Digital Mobile
subscriber units on these networks.29

40) Even by 1995, Nextel's announced expansion plans did not
contemplate entry into the largest urban markets in Georgia,
Alabama, Mississippi or coastal Florida.30 For this reason, penetration
by Nextel into markets in the territories of the Southern Company
subsidiaries would have seemed years away. As a result, in 1994,
Southern Communication's business plan would likely not have
included estimates of the impact of direct competition from Nextel or
from any other large competitor using digital Motorola technology.

41) In 2001 however, the marketplace environment has changed
dramatically. No longer a start-up firm, Nextel (and its affiliate Nextel
Partners) now offers digital wireless service in 98 of the top 100
metropolitan markets in the US covering approximately 194 million
people. 31 In year-end 1996, Nextel had 1,700 cell sites nationwide. By
year-end 1999, Nextel had 8,800 cell sites not including the cell sites
owned by Nextel Partners.32 Any present day entrant into dispatch
markets who planned to use Motorola iDEN technology would now face
an entrenched, national competitor who can offer the same basic
"push-to-talk" dispatch technology in nearly all markets. The
marketplace environment now is less attractive than it was in 1994
when Southern Company decided to invest in Southern LINC.

42) In 2001, a new commercial entrant who seeks to rely on converted
BIILT channels from electric utilities also would face another serious
obstacle. Nextel, the only nationwide carrier using Motorola iDEN
technology, does not offer roaming. For this reason, the Motorola

28 Nextel Communications Inc. Form S-4 Registration Statement, Securities and Exchange Commission,
June 1995. page 31.
29 Id. page 32.
30 Id. page 32. In 1995, Nextel also planned to activate its Digital Mobile Service in other markets including
Reno, Detroit, Cleveland, mid-Atlantic, New England, Dallas-Forth Worth, Housron, San Antonio,
Rochester. Buffalo, Pittsburgh, Columbus, Indianapolis, Cincinnati, Milwaukee and Salt Lake City. From
the perspective of Southern Communications, direct competition from Nextel in the home markets of the
Southern Company would not have seemed imminent.
31 The Strategis Group. The State ofthe SMR Industry: Nextel and Dispatch Communications, September
2000, page 47.
32 The Strategis Group, The State ofthe SMR Industry: Nextel and Dispatch Communications, September
2000. page 47.
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handsets provided by a hypothetical new entrant would become
virtually useless the moment the new entrant's subscriber left the
entrant's home territory. By contrast, roaming subscribers on the
Nextel network could continue to make interconnect calls from
anywhere in the country where Nextel's network reaches.33

43) Nextel's unwillingness to offer roaming to its iDEN competitors has
important implications for the analysis of new competitive entry into
dispatch markets. Without roaming, the size of the basic service
territory served by the new entrant becomes more critical. All else
equal, a mobile service that permits no out-of territory roaming is less
valuable to a subscriber who needs to travel, even occasionally, outside
of that territory than a mobile service in which out-of-territory
roaming is permitted.J.4

44) The extent to which the value of the restricted service declines is a
function of both the subscriber's travel patterns and the size of the
calling area. For subscribers whose travel patterns are always local,
territory size may not be much of an issue. For other subscribers,
however, the smaller the service territory with no roaming option, the
less valuable the service. For these subscribers, a new entrant would
need to offer a large service territory in order to compete effectively
against Nextel.

45) In 1994, the Southern Communications network was intended to
provide integrated wireless communications to the electric utility
territories served by five large, contiguous power companies all under
single common ownership. Because these five companies had both
contiguous territories and common ownership, the full integration of
the Southern Communications network across all of the companies
made operational sense. Contiguous territories allowed utility work
crews from Georgia Power to be readily dispatched to Alabama for
emergencies and non-emergencies alike. The common ownership of
these subsidiaries by the Southern Company guaranteed that cross­
border work crew efficiencies could be clearly identified and fully
implemented. The common ownership of these utilities also meant that

33 With regard to a roaming agreement with Nextel. it is our understanding that Nextel has argued that since
Southern has requested interconnect roaming. Southern is really interested in interconnected services and
not dispatch. However. this argument would seem to miss the point, as it is also our undemanding thal
Nextel currently offers only interconnected roaming for its own service so it would be impossible to request
dispatch roaming at this time. However. it is our further understanding that Motorola will shortly introduce
a new technology that will allow Nextel to offer dispatch roaming.
34 The fact that dispatch customers might also want to make interconnect roaming calls means only that
some dispatch customers prefer to purchase both dispatch and interconnect roaming services. Such a
preference does not mean that these dispatch customers view interconnect roaming as a substitute for
dispatch services.
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the decision to replace each non-integrated legacy system could be
made at the holding company level.

46) Similar considerations would certainly influence the entry decision of
utilities today. The most likely new utility entrant into commercial
dispatch services would be a company that possesses a large,
contiguous electric service territory under single common ownership.
Such a firm could be expected to realize the same economies and
efficiencies that Southern Communications hoped to achieve in 1995.
Nevertheless, as we demonstrate below, virtually no such utility

• 35company now eXIsts.

47) In Table EI Supplement 1.1, we array one hundred and forty two
investor-owned utilities in the United States by size of service
territory. We also indicate whether these service territories are
contiguous or non-contiguous in nature. As this Table shows, Georgia
Power, the largest operating subsidiary of the Southern Company, has
a utility service area of 56,501 square miles. In terms of its service
area, Georgia Power is the 7UJ. largest investor-owned electric utility in
the United States. The service territory of Georgia Power is
contiguous, as are the service territories of all the operating
subsidiaries of the Southern Company.

48) In contrast to the service territories of the Southern Company
subsidiaries, many large utilities serve areas that are non-contiguous
in nature. For example, as shown in Table EI Supplement 1.1,
PacifiCorp is the largest investor owned electric utility in the United
States based on service area. However, the company's 156,405 sq. mi.
territory is spread across the states of Washington, Oregon, California,
Utah, Colorado and Wyoming. Huge gaps exist between these
territories. In order to travel, for example, from the company's
territories in Oregon and Northern California to the PacifiCorp
territories in Colorado, one would have to drive across the entire state
of Nevada.

49)Because of geographic divisions such as these, a large non-contiguous
utility like PacifiCorp would have less reason to invest in an integrated
dispatch communications system since it could not achieve the
operational economies that would be available to an equally sized
contiguous utility. Given these inherent limits, even large non-

35 Implicitly in this analysis. we assume that other electric utilities do not already operate fully integrated.
digital wireless communications networks with additional capacity that might be available for other
commercial users.
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contiguous utilities seem unlikely new entrants into commercial
mobile dispatch markets.

50) In Table EI Supplement 1.2, we consider the holding companies that
own the operating utility subsidiaries that were shown in Table EI
Supplement 1.1. In Table 1.2, we array eighty-two electric utility
holding companies in the United States by size of service territory. We
again indicate whether these service territories are contiguous or non­
contiguous in nature. As Table EISupplement 1.2 shows, the Southern
Company subsidiaries have a combined utility service area of 120,468
sq. mi. In terms of this service area, the Southern Company is the 4th
largest investor-owned electric utility holding company in the United
States. As noted previously, the service territory of Southern Company
is contiguous.

51) In our analysis, only three utility holding companies have service
territories that are larger than the service territory of the Southern
Company. These three holding companies are American Electric Power
Co., ("AEP") Scottish Power and Xcel Energy Inc. None of these
holding companies control contiguous service areas.

52) AEP for example, controls large utilities in Ohio, Kentucky, western
Virginia and West Virginia. AEP also controls large operating
subsidiaries in central and southern Texas and in Oklahoma. The
states ofArkansas, Missouri, Mississippi, Tennessee, Illinois and the
western sections of Kentucky separate these two clusters. In addition,
a number ofAEP's operating companies within each cluster are
themselves non-contiguous in nature. Such companies include Ohio
Power Co., Columbus Southern Power Co., and Public Service
Company of Oklahoma. All of these discontinuities would reduce
significantly the operational savings that could be achieved with a
fully integrated mobile communications network.

53) PacifiCorp, which was discussed above, is the only operating
subsidiary of Scottish Power. Thus, for the reasons discussed above,
Scottish Power is also an unlikely new entrant into commercial mobile
dispatch markets.

54) The third largest holding company, Xcel Energy, Inc., controls four
operating companies that serve widely separated territories in Texas,
Minnesota, Colorado and Wyoming. Northern States Power, the Xcel
subsidiary in Minnesota, itself serves non-contiguous territories in
Minnesota and North Dakota. The Xcel Energy companies could not
capture the operational savings in their own systems that the
Southern Company could achieve through its original investment in an

12



integrated mobile communications network. For this reason, Xcel
Energy Inc. is also an unlikely new entrant into commercial mobile
dispatch markets.36

55) The remaining seventy-eight utility holding companies listed on Table
EI Supplement 1.2 control service territories that are smaller than the
service territory controlled by the Southern Company. Seventy-six of
these seventy-eight holding companies control territories that are less
than sixty percent the size of the Southern Company's service
territory. Assuming no change in the roaming policies ofNextel, these
seventy-six companies could at best offer only a localized dispatch
service that likely would not be attractive to most commercial users
particularly given that these users could also choose Nexte1.37

56) Only two of the seventy-eight holding companies control service
territories that are even remotely comparable in size to that of the
Southern Company. One of these two holding companies is Montana
Power Co., which owns a single operating company. Montana Power is
the second largest operating company based on service area and serves
a large state, albeit an area with a low population density. We cannot
rule out the possibility that Montana Power might be able to achieve
operational economies that would be comparable to those envisioned by
the Southern Company in 1994.

57) Entergy Corp. is the only other utility that might achieve economies
through coordinated dispatch communications that are roughly
comparable to those envisioned by the Southern Company. Entergy
Corp. owns five utilities in the south central region of the United
States. These utilities are Arkansas Power and Light, Gulf States
Utilities, Mississippi Power and Light, Louisiana Power and Light and
New Orleans Public Service.

58)While the Entergy utilities are generally adjacent to each other, the
company's service territories are in fact non-contiguous in nature. The
Entergy companies are bisected by the service territory of Central

36 Note that this assessment is based solely on the operational benefits that an electric utility could achieve
on its own system. The fact that a utility may gain operational benefits from such a transformation is a
necessary but not sufficient condition to justify commercial entry into dispatch markets. The entrant would
also need to assess the likelihood ofthe new venture's commercial success in the market place.
37 The Commission staff suggested that Southern and other potential utility entrants could achieve
nationwide roaming by coordinating with each other. The reality is that there are literally dozens of electric
utility holding companies and any nationwide coordinated effort would have to be negotiated among these
dozens of firms. There are likely to be substantial difficulties in coordinating the many utilities that would
have to replace their existing dispatch system with an integrated system at the same time. Moreover, each
firm. would have to determine that it is in their individual financial interest to offer commercial dispatch
servIces.
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Louisiana Electric Co., an unaffiliated firm. Nevertheless, the service
territory of Central Louisiana Electric is relatively narrow. For this
reason, we cannot rule out the possibility that Entergy Corp. might
rationally be able to achieve operational economies that would be
comparable to those envisioned by the Southern Company in 1994.

59) But the simple possibility that such economies may now be available
to only two out of eighty-two holding companies is significant in and of
itself. The hypothetical possibility that a single utility in Montana or in
Arkansas and Louisiana might be able to justify commercial entry on
the grounds of system efficiency says nothing about the commercial
viability of that decision.

60)As we have stated previously, the new entrant would also face
entrenched competition from Nextel. Moreover, the theoretical
possibility of entry in either of these service territories says nothing
about the rest of the country.

61)Absent roaming agreements with Nextel the foregoing analysis
demonstrates that even with BIJLT channels available, the rest of the
utility industry in the United States will simply not provide a viable
competitive alternative to Nextel anytime soon.

700 MHz

62) In the ex parte, the Wireless Telecommunications Bureau staff
inquired specifically about competitive opportunities in the "700 MHz"
spectrum band. We believe the staff was making reference to the 746­
806 MHz band which the United States Congress has mandated be
allocated for future use by commercial wireless and public safety
licensees.38 However, as discussed below in more detail, approximately
100 television stations that broadcast on television channels 60-69
currently occupy this spectrum.39

63) In the Balanced Budget Act of 1997, Congress directed the
Commission to reallocate spectrum in the 700 MHz band to
commercial and public safety uses from its previous exclusive use for
television broadcasting service- on channels 60-69. A total of 36 MHz
was allocated for commercial uses. In the 700 MHz First Report and

38 Federal Communications Commission. FCC Adopts Measures to Facilitate Voluntary Clearing of700
MHz Band and Accelerate DTV Transition. January 23. 200J.
39Id.

14



Order, the Commission adopted service rules for 30 MHz of the 36
MHz reallocated for commercial use,40 and established two paired
Guard Bands, one of 4 MHz and one of 2 MHz,41 located adjacent to
spectrum allocated for public safety use. 42 In the 700 MHz Second
Report and Order, the Commission adopted licensing, technical, and
operational rules for the six megahertz of Guard Band spectrum. 43

64) For the Guard Bands, the Commission allowed bids by a new type of
licensee known as a "Guard Band Manager". The Guard Band
Manager is a new class of commercial licensee engaged solely in the
business of leasing spectrum to third parties on a for-profit basis. The
Guard Band Manager may subdivide its spectrum in any manner it
chooses and make it available to system operators, or directly to end
users for fixed or mobile communications. However, the Commission
currently does not permit the deployment of cellular system
architecture in this band for concerns of interference.

65) The prospects for new entry through use of the 700 MHz band are
limited by the prior allocation of most of that spectrum. As the auction
fact sheet notes, "The 700 MHz spectrum is presently encumbered by
approximately 100 existing television stations, and it may remain so,
to some extent, until 12/31/2006 or later. No part of the country is
totally unencumbered in this band, and in some metropolitan areas,
very little of this band is presently available. »44

66) Indeed, the Commission itself noted that "In light of the present level
of encumbrance and the extended transition period provided for
incumbent television broadcasters to move out of the band, it would
not make sense to count this spectrum against the current [CMRS
spectrum] cap.»45 Moreover, in light of use of this spectrum by
broadcasters until December 31,2006 or later, a licensee need not
provide "substantial service" to its service area until January 1, 2015.

40 The 30 megahertz of spectrum consists of the 747-762 MHz and 777-792 MHz bands.
41 The 2 megahertz Guard Band includes 746-747 MHz and 776-777 MHz and the 4 megahertz Guard
Band includes 762-764 MHz and 792-794 MHz.
42 See Service Rules for the 746-764 and 776-794 MHz Bands. and Revisions to Part 27 of the
Commission's Rules, WT Docket No. 99-168, First Repon and Order, FCC 00-5 (reI. Jan. 7,2000) ("700
MHz First Repon and Order").
43 See Service Rules for the 746-764 and 776-794 MHz Bands, and Revisions 10 Part 27 of the
Commission's Rules, WT Docket No. 99-168, Second Repon and Order, FCC 00-90 (reI. March 9, 2000)
(''700 MHz Second Repon and Order").
44 700 MHz Guard Band Auction 33 Fact Sheet: Incumbents.
45 700 MHz First Repon and Order, Par. 52.
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67) While the Commission has recently taken some action that it hopes
will facilitate voluntary clearing of the 700 MHz band, it is too soon to
know how effective this will be in clearing spectrum.46

•
47

68) The bulk of the 700 MHz spectrum, 30 MHz consisting of 746-764
MHz and 776-794 MHz, is scheduled to be auctioned September 12,
2001.48 The first 700 MHz Guard Band spectrum auction closed
September 21,2000 and an auction of remaining Guard Band
spectrum closed February 21,2001.

69) In the First Guard Band auction, 104 Major Economic Area (MEA)
licenses were offered. There was one 4 MHz license (consisting of
paired 2 MHz blocks) and one 2 MHz license (consisting of paired 1
MHz blocks) in each of the 52 MEAs. Guard Band Managers and their
affiliates were limited to holding only one of the two licenses available
in an MEA and a Guard Band Manager can lease no more than 49.9%
of its spectrum in an MEA to its affiliates.

70) In the First Guard Band auction, 9 bidders won 96 licenses. Nextel
won 37 licenses, the most of any bidder. All of Nextel's licenses were
for 4 MHz, and Nextel won licenses in each of the nine MEAs that
cover the nine major markets at issue in this matter-New York, Los
Angeles, Chicago, San Francisco, Detroit, Dallas, Philadelphia,
Washington, and Atlanta-and encompassing all but two of the top 50
markets.

71) The two other significant winning bidders in the First Guard Band
auction were Pegasus Guard Band and Access Spectrum. Pegasus
Guard Band won 31 licenses, all of them for 2 MHz, and Access
Spectrum won 19 licenses, all but one of them for 2 MHz. Six other
bidders won the remaining 9 licenses awarded. Eight licenses were
unsold and were re-auctioned starting February 13, 2001.

72) The Second 700 MHz Guard Band auction closed February 21,2001
and all eight licenses were sold. Nextel again was the big winner, with
three licenses-Hawaii, Oklahoma City, and Columbus-all for 4 MHz

46 Sec ServIce Rules for the 746-764 and 776-794 MHz Bands. and Revisions to Part 27 of the
Commission's Ruies, WT Docket No. 99-168, Third Repon and Order, FCC 01-25 (reI. January 23. 2001)
("700 MH:. Third Report and Order").
47 Telecommunications Reports Daily (Feb. 21, 2001) reports on a plan to be announced by Bud Paxson
(Paxson Communications) and three other broadcasters (Univision. Shop at Home Network. and Pappas
Telecasting Corp.) in which the broadcasters leave the 700 MHz spectrum before 2006 in return for
compensation and Commision action requiring full digital must carry of DTV signals by cable TV systems.
Even if such a "deal" is possible. the likely delay and cost issues involved will be complicated and not
likely to be resolved any time soon.
48 The auclion dale was postponed from its initially schedule<f date of March 6, 2001. See DA 01-266.
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of spectrum. Pegasus Guard Band also won three licenses-2 MHz in
Pittsburgh and 4 MHz in Guam and Samoa. Access Spectrum won two
4 MHz licenses-Little Rock and Omaha.

73) Access Spectrum is owned by Motorola, Inc., the Industrial
Telecommunications Association, Inc., and Quadrangle Group LLC.~9

According to reports, Access plans to lease its spectrum to anybody
who uses radio dispatch, messaging and related services.50 Access is
working with Motorola to determine the best technologies to deploy.51
While Motorola recently unveiled a new radio that works at 700 MHz,52
the technical means for using the Access spectrum are still in
development.

74) Pegasus Guard Band is owned by Pegasus Communications Corp., the
largest independent distributor of DirecTV. Pegasus seeks to bring
broadband and advanced digital services to rural areas.53 It does not
seem that Pegasus will use this spectrum for trunked dispatch service.

75) Notwithstanding industry interest in the Guard Band Manager
concept, the fact remains that the 700 MHz band including the 700
MHz Guard Bands will remain encumbered by television licensees
until 2006 at the earliest. Indeed, the Commission itself has stated
that "Congress has instructed the Commission to assign commercial
licenses for this spectrum by auction, even though incumbent
television broadcasters are permitted by statute to continue operations
on these frequencies until at least December 31, 2006." ~ For these
reasons, the 700 MHz bands cannot possibly support significant
competitive entry in dispatch markets for the next five years at a
mInImum.

450·470 MHz

76) During the ex parte meeting on February 8, the Commission staff also
inquired about the competitive significance of the 450 MHz band for

49 "Access Spectrum Successfully Bids for FCC Licenses," San Antonio Business Journal, Sept. 28, 2000.
50 "Firms Buying New Waves," Dal/as Business Journal, v. 24, n. 12 (Nov. 10,2000), p. I.
51 [d.

:; "Motorola Unveils 700 MHz Radios," Wireless Week, August 21,2000, p. 18.
"Pegasus Broadband Aims for Rural Users," Broadband Week, December 2000.

54 Federal Communications Commission, FCC Adopts Measures to Facilitate Voluntary Clearing 01700
MHz Band and Accelerate D7V Transition, January 23, 2001.
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trunked dispatch markets. This section addresses the competitive
potential of the 450-470 MHz band.S5

77) Initially, it is important to note that the Commission recently sought
comment on whether to retain the existing licensing scheme or to
adopt geographic licensing and competitive bidding for the PLMR
frequencies below 470 MHz. The Commission concluded that the public
interest would best be served by retaining its existing licensing
scheme.56 It seems that the Commission chose to emphasize the use of
the 450-470 MHz band for private wireless service rather than convert
it to commercial carrier use.

78) In the Report and Order, the Commission noted that the Refarmed
bands below 470 MHz are currently licensed on a shared rather than
exclusive basis. Moreover, these channels are heavily congested in
most major urban areas, so the number of incumbents, particularly in
the areas where geographic overlay licenses would be most desirable,
would create nearly impossible due diligence requirements and would
make the spectrum, at best, only marginally useful to a geographic
area licensee.57

79) The Commission also noted that the private land mobile community
relied on the Commission's Refarming decisions in forming investment
plans and that there simply has not been enough time since the
adoption of the Refarming provisions to reap the full benefits of the
revised procedures.58

80) At the same time, the Commission declined a request by the American
Mobile Telecommunications Association (AMTA) that specifically dealt
with the 450-470 MHz band.59 The petition would effectively have
made most of the 450-470 MHz private spectrum available to
commercial systems by establishing geographic area licensing and
competitive bidding rules in the 450-470 MHz band.5O

55 We interpret the Commission staWs reference to the 450 MHz band as meaning the 450-470 MHz band.
If the staff also meant to include the 470-512 MHz band we would note that while frequencies in thisband
are available for PLMR use, this band is allocated differently than other PLMR frequencies below 800
MHz. Rather than being available nationwide and being allocated to one of the radio service pools, these
frequencies are available for PLMR use in only thirteen cities and the frequencies are in one General
Access Pool. Frequencies are available to all eligibles on a first come, first served basis.
56 Report and Order, Par. 96.
57 Report and Order, Par. 95.
58 Report and Order, Par. 94.
59 Petition for Rulemaking ofthe American Mobile Telecommunications Association, Inc., In the Matter of
~elicensingof Certain Part 90 frequencies to Require Spectrally Efficient Use, July 30, 1999.

Report and Order, Par. ·6.
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81) AMTA proposed relocating all private wireless licensees authorized in
the 450-470 MHz band to 2 MHz of spectrum and assigning the
remaining 10 MHz of non-government spectrum through competitive
bidding on geographic area licenses. The 10 MHz would be licensed by
geographic area in 0.5 MHz pair blocks, creating 20 licenses per
market. Five of these licenses would be set aside for private, internal
systems, and the remaining fifteen would be available for either
internal or commercial systems.61

82) In rejecting the AMTA proposal, the Commission reiterated its belief
that the benefits of geographic overlay licensing of this spectrum may
be limited because these channels are heavily congested in most urban

62areas.

83)ln its opposition to the AMTA proposal, the Industry Coalition noted
that commercial providers offer a variety of services designed to appeal
to a broad base of users, whereas private wireless communications are
generally used for specific, unique communication needs. 63 Therefore,
commercial providers cannot meet all of the communications
requirements of the private wireless industry. The Industry Coalition
cites the Wireless Telecommunications Bureau as acknowledging that
"in many cases, PMRS [private mobile radio service] users represent a
thin and unique market that CMRS [commercial mobile radio service]
providers have little incentive to invest in to serve; there is usually not
enough of a return to justify the capital investment to serve one or a
few PMRS customers."64

84) Motorola also commented that the relocation choices offered to
incumbents under the AMTA proposal would not provide a legitimate
option in many cases. 65 Motorola noted that incumbents would need to
elect either to relocate to one of the shared 450 MHz channels that
would continue to be available or to purchase service from the auction
winner. Motorola argued that the first choice would force private users
operating today in 12 MHz of spectrum to squeeze into only 2 MHz
thus effectively reducing the amount of spectrum available for those
users that require the specialized features of private internal systems.
Motorola stated that the second option does not address those

61 Repon and Order, Par. 105.
62 Repon and Order, Par. 106.
63 Joint Opposition ofthe Industry Coalition, In the Matter ofRelicensing of Certain Part 90 Frequencies
to Require Spectrally Efficient Use. September 23. 1999. p. 3.
64 Id.• p. 3-4.
65 Statement ofOpposition by Motorola, In the Matter of Relicensing of Certain Part 90 Frequencies to
Require Spectrally Efficient Use. September 23. 1999. p. 5.
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circumstances where incumbents truly have unique operational or
coverage needs that cannot be met by any shared, commercial network.

85)The Industry Coalition and Motorola comments indicate a seeming
limited ability, and desire, of commercial providers to provide the types
of service that private wireless operators currently utilize. This
inability thereby limits the desire of private wireless operators to cede
their licenses to commercial operators and switch to commercial
service.

86)Given the Commission's observation that the 450-470 MHz band is
heavily congested in most major urban areas, the Commission's
decision to forego geographic licensing and competitive biding for this
spectrum, and the limited ability of a commercial network to supply
the needs of certain existing private wireless operators, it is unlikely
that competition to Nextel in trunked dispatch markets will emerge in
this spectrum in the near future.

87)This is the same conclusion that DOJ reached when reviewing the
proposals to vacate or modify the Nextel Consent Decree. In evaluating
Nextel's request to vacate the 1995 Consent Decree, DOJ noted that
Nextel's evidence supporting frequency bands below 512 MHz as a
source of dispatch competition was meager.66 DOJ pointed out that
"[clonspicuously absent from the Nextel submission is any information
regarding the number, identity, sales revenue, number of subscribers,
service characteristics, capacity, or competitive significance of
competitors in this band...."

88)DOJ's subsequent decision to modify the consent decree was based on
the belief at that time that "significant entry into dispatch markets by
cellular, PCS, and 220 MHz providers is likely to occur in the relatively
near term.''67 Noticeably absent from this rationale was the prospect of
entry into the 450MHz band. Indeed, DOJ reiterated its belief "that
despite initial regulatory reforms, trunked dispatch providers
sufficient to serve as real alternatives for customers would be unlikely
to emerge in the 450 MHz band in the near term.''68

66 Memorandum a/the United States in Opposition to Nextel's Motion to Vacate the 1995 Consent Decree.
H·S, v. Motorola. Inc. and Nextel Communications. Inc.• February 26. 1999 ("Opposition"), p. 17.

Response, at 12.
68 Response. at footnote II.
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217-220 MHz AMTS

89) In the ex parte meeting on February 8, the FCC staff also inquired as
to the competitive impact of potential new mobile services in the 217­
220 MHz band. Specifically, the staff questioned whether service
opportunities in the bands now used for the Automated Maritime
telecommunications System (AMTS) should be considered in our
analysis. We address this suggestion in the following paragraphs.

90) The spectrum ranging from 216 MHz to the 220 MHz band now
supports numerous service allocations that include both government
and non-government Maritime Mobile Service (MMS), Government
Radiolocation Service, government and non-government Fixed Service
(FS), Aeronautical Mobile Service, Land Mobile Service and Low Power
Radio Service (LPRS). In addition, the 218-219 MHz segment of this
band has already been auctioned on a primary basis to the 218-219
MHz Service (formerly known as Interactive Video and Data Services
(IVDS). The 218-219 MHz segment has also been allocated on a
secondary basis to Amateur Radio Service.59

91) Services that operate in the 217-220 MHz band also face constraints
caused by the need to protect TV channel 13, which operates in the
subjacent 210-216 MHz band.70 The Commission has stated that
protection of channel 13 was one of the factors that it considered in
limiting use of this band to low power applications such as LPRS and
telemetry on a secondary basis.71

92) Currently, the 217-218 MHz and 219-220 MHz bands are also
occupied by licensees of the Automated Maritime Telecommunications
System (AMTS). AMTS facilities are comprised of coast stations that
provide integrated and interconnected marine voice and data
communications, somewhat like a cellular phone system for tugs,
barges, and other vessels on waterways. AMTS licensees must provide
continuity of service to either a substantial navigational area along a
coastline: or to sixty percent of one or more inland waterways provided
that a single station cannot serve such waterways.72

93) In its November 2000, Fourth Report and Order, the Commission·
found that there were three AMTS providers; Regionet Wireless LLC

69 Federal Communications Commission, Notice ofProposed Rulemaking, ET Docket No. 00-221 et. al.
(FCC 00-395), Released November 20, 2000. Par. 8.
70 AMTS providers must also consider possible interference problems from television channel 10.
71 Id. Par. II.

72 Federal Communications Commission, Founh Repon and Order and Third Funher Notice ofProposed
Rulemaking, PR Docket No. 92-257 et. al. (FCC 00-370), November 16.2000, Par. 10.
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(Regionet), Paging Systems, Inc. (PSI) and Waterway Communications
System LLC (Watercom).73 RegionNet and PSI were licensed to serve
much of the Atlantic, Pacific, Hawaii (PSI only), Great Lakes, and
Puerto Rico (PSI only) coastlines.74 Watercom was licensed to serve the
Mississippi River system and the Gulf of Mexico.

94) Two of these providers, however, Regionet and Watercom, are both
owned by Mobex Communications Inc. of San Ramon, California.75

95) There are two frequency groups of twenty channel pairs each in the
217-220 MHz band that are now available to AMTS stations to use for
voice, facsimile and radioteletypewriter service. While AMTS was
originally allocated four, twenty pair groups, (eighty channel pairs),
the 216-217 MHz band was found to interfere with television reception
and in 1996, the Commission designated this band for low power
communications.76 In addition, as noted above, the 218-219 MHz band
has been reallocated to the 218-219 MHz Service formerly known as
IVDS.

96) In recent years, the Commission has amended its rules to permit
increasing flexibility in the use of the AMTS spectrum. For example, in
1994, the Commission decided to permit AMTS public coast stations to
provide service to units on land, so long as water-based transmissions
received priority.77

97) More recently, the Commission has "supported the use ofAMTS
licenses to provide fixed or hybrid CMRS service on a co-primary basis
with mobile services.,,78 In its ongoing Maritime Communications
proceeding, the Commission is currently reviewing comments on the
benefit of converting the current AMTS site-based licensing system to
geographic licensing with licenses awarded by auction.79

98) It is also worthy of note that in its recent Notice of Proposed
Rulemaking in another proceeding, the Commission sought comments
on various proposals to transfer spectrum in the 216-220 MHz band

73 Id. Par. 10.
74 Id. Par. 10.
75 Business Wire. Mobex Communications Seeks Manufacturer and Technology Partner for Build-out of
Nationwide Network, July 24. 2000.
76 Federal Communications Commission. Fourth Report and Order and Third Further Notice ofProposed
Rulemaking, PR Docket No. 92-257 et. al. (FCC 00-370), November 16.2000. Par. 10 and fn 36.
77 Federal Communications Commission. Second Report and Order. GN Docket No. 93-252.9 FCC Red.
1411 (1994).
78 Comments of the American Mobile Telecommunications Association. Inc.• FCC PR Docket No. 92-257.
February 6, 2001page 2.
79 Id.
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from Government to non-Government use pursuant to the provisions of
the Omnibus Budget Reconciliation Act of 1993 (OBRA-93).

99) However, as noted in the Commission's 1999 Spectrum Policy
Statement and reiterated in its recent Notice, "the 216-220 MHz
spectrum is already used extensively for non-Government services,
which will limit the opportunities for new licensing in the band even
after Government services vacate this spectrum.naIl (emphasis added)
For this reason, potential new spectrum transfers from government to
the private sector will likely have little or no effect on the AMTS.. .
servIce In cOmIng years.

100) Existing AMTS licensees now operate on a primary basis in this
frequency band. The Commission has stated that such licensees "would
be protected against interference from new operations by applying a
first-in-time principle, which states that, among services of equal
allocation status, the first licensed is generally entitled to protection
from the later licensed.'>81 As a result, entry by new commercial users of
the AMTS spectrum is not particularly likely. Accordingly, in the near
term, any potential competition to Nextel in dispatch markets would
have to emerge from existing AMTS license holders such as
Mobex/Regionet.

101) As noted in our original affidavit and confirmed by MobexlRegionet
in its filed Comments, Mobex has concurrently decided to assign its
SMR spectrum in the 800 and 900 MHz bands to Nextel. In January
2000, Mobex sought consent from the FCC to assign to Nextel284
SMR licenses that it holds in the 800 and 900 MHz bands.82 For this
reason, any claim that MobexlRegionet might use AMTS to compete
more effectively with Nextel in the future must be reconciled with the
company's current plans to reduce its involvement in traditional
dispatch spectrum bands in the United States.

102) Mobex/ Regionet itself has admitted that current AMTS systems are
not "state of the art, maximally spectrum efficient technology.n83 In its
February 2001, Comments to the Commission, MobexlRegionet
explained that "Currently AMTS operators use three different
technical systems." One of the three systems "has been surpassed In
spectrum efficiency by systems used in other services," while the

80 Federal Communications Commission. Notice ofProposed Rulemllking. ET Docket No. 00-221 et. al.
(FCC 00-395) Released November 20. 2000. Par. 11.
81 Federal Communications Commission. Notice ofProposed Rulemllking. ET Docket No. 00-221 et. al.
(FCC 00-395) Released November 20. 2000. Par. 15.
82 Public Notice DA 01-08. Released January 10.2001.
83 Comments of Mobex Communications. FCC PR Docket No. 92-257, February 6. 2001. page 14.
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second system "is an adaptation of a mature land mobile technology." 84

The third AMTS system, while closer to the state of the art is itself "an
adaptation of an existing technology." These admittedly outdated
technologies clearly limit the degree to which AMTS carriers now
provide real competitive alternatives in any wireless market anywhere
in the country.

103) The technical limitations of the MobexlRegionet systems are
apparent even from a cursory review of the Regionet web site.
Conversation duration for voice calls on the Regionet systems is timed
and strictly limited to a two minute maximum. Moreover, during times
of peak usage, these limits can fall to as low as 90 seconds.85

104) Recognizing the technical limits that exist on its current system mix,
MobexlRegionet itself has expressed a desire to move in the direction of
state of the art, maximally efficient technology. However, the company
has stated that it "cannot obtain such technology without adequate
spectrum." For this reason, MobexlRegionet also wants more spectrum
available for the AMTS service.

105) MobexlRegionet has asserted that "only if a manufacturer of radio
equipment sees a large enough market to justify the costs of developing
new equipment will new equipment be developed." The company has
also argued that only with more spectrum in hand, will it be in position
to "interest a manufacturer in developing a state of the art product for
AMTS use" 86 (emphasis added).

106) Because of the limitations that plague its current systems,
Mobex/Regionet does not now offer viable competitive alternatives for
mobile dispatch users or even for users of interconnected mobile voice
services in the United States.

107) More importantly, there is little reason to expect that, without
sufficient spectrum and without interest in AMTS product
development from any manufacturer, MobexlRegionet can emerge as a
serious competitor to Nextel any time soon. By Mobex/Regionet's own
admission, the provision of more efficient (and more competitive)
AMTS services requires the FCC to make additional spectrum
available to AMTS. This spectrum must be sufficient in scale to permit
a manufacturer to justify its own entry into the production of efficient
AMTS band radios. However, even if the FCC were suddenly to make

: Comments of Mobex ~ommunjcatjons Inc., FCC PR Docket No. 92-257, February 6, 200I, page 14.
Telephone call to ReglOnet, Technical Support Division.

86 Id. page 14.
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